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COURT OF TEX FOURTH JUDICIAL DISTRIG? OF TEE STATEHE

COULTTY
SAND TTASH IRRIGATION CO., :
a cocporation,
Plaint¥ £, )
Vs . FINDINGS OF FACT
and .
IRA B. CANNON, FRED CASE, GEORGE : CONCII3IONS OF LAW

POPTS, PERCY POTTS, M. J. MITCHELL,
PARLEY G. MITCHELL, ALBROSE METCHELL
and OSCAR NELSON, . -

Defendexts.,

"¢

The above entviiled cause came'dn duly and regular;y to be heard
this 29th day of June, A. D. 1933, before the above‘entithd Court,
sitting without a-jury, non= of the parties hereto having demaided a
jury, upon the verified complaint of the plaintiff, Saﬁdlﬂash Irrigation
Co., a carparation, tne answer and cross-complaint of the Dry Guleh
Irrigation Company, the answer and éffirmativé defense of Ira B. Cannon
and Fred Case, the answer and aff irmative defense of Gewrge Potis and

Percy Pobtts, the emswer and affirmative dsfense of N. J. Mitcheli,

?arl&y G, Mitchell and Ambrose Mitchell, and the answer and affirmative
defenée of Oscar MNelson, the replies of’the plaintiff and the replies
of the Dry Guleh Irrigstion Co., A. V. Uafkins, Esa.; ap?earing as cdunsel
for the‘plaintﬁif; and Ray E. Dillman, Esq;,>appearing as counsel for the -
Dry Gulzh Irrigation Co., a cerporation, and Brockbank énd.Pope, by M.

'B. Pope, appearing as counsel_fbr thhe défenﬂants,vIrg B. Cannon and Fred

Case in thair separate defsnse; George Poits and Percy Potis in tieir
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eparate dafense; Parlesy G. liitchell, N. .J. Mitch=1ll and Ambrose Mitchell
in th2ir separate defenses; and Cscar Nelson in his separate defanse,

andi said cause procesied in trial to and ineluding the 3rd day of Juns,
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A. D. lguo, and the Court, having heard the testimony of the witnesses
p?e:;:tzﬁ hyozazh anld wll ol s parii;s Darslo, and ﬁ;?iﬁg wolten tha
matter under advisemsnt, and having considered the briefs and arguments
of the respective parties hereto, and being fully advised in the pre-
mises, now finds the following facfs,-

1. That the plailntiff, Sand Wash.ﬁ[rrigétion Co, is a corporation
duly organized and existing under and by virtue of the laws of thé State
of Utah,.with its principal place of buSLneos at Ioka, Ducnesne Counby,
State of Utah; and that the Dry Gulzh Irrigation Company is a corpora-'
tion, duly organiied and existing under and by virtue of the laWS of
the State of Utah, with its prineipal plzce of business at Roosevelt,
Utah. | _

2, That on June 12, 191%, M.‘J. Bensocn duly.filed in the office
of the State Engineer of Utah, his application to appropriate seven
second feet of water from Sanil Tash in Duchesne County, State of Utah,

for irrigation purposes; vhich said spplication is des ignated in the

office of the State Enginser of the State of Utah as filing No. a772.

That thereaftsr, to-uit: on the day of : 19155 ’

14 application to the Sand Wash
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the said M. J. Bens:
Irrigation Co., & corporation, the plaintiff in this =zction. That |
éertificate 22039, dated January S5, 1932, siowing proof of work done
and proof of‘ben aficiel use of the water under said aanicaulon is on
file in said State Engineser's offfice. | ‘

3. That on September-za, 19156, the Dry Guleh Irrigation Co., a

corporation, filed in the office of the State Engineer of the State of

Utah, its application %o approprisate 25 second feect of water from

s

Sani Yash, in said County end 3tate; which said application is deslgnat-

£

ed in the officz of %the State Zngineer of the Suaue of Utsh as Tfiling

" 110.6950.
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’ That cartificate No. 2063 1
1ok dene and proof of benaficial use of water under said applicztion

is on file in said State Ensinsert's officae,
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‘application, is on file in the office O
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said Courty and State, and that thereaftsr, on the 1st day of May,

3

, said application lapsed, and thereaftsr, on August 10, 1926,

&

said application weas reinstated, with the rriority brofight down 1O

Thabt certificete No. 1567, issued Jenuery 12, 1928, showing

proof of work done and proof of beneficial use of water under said

gj .

said State .Ergine
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Se That on she 6%tk day of July, 1917, Gecrge Potis filéd in
the office & ths State Ingineer of Utan, his application to appro-
priate 5/10 of a2 second foot of tater from Sand‘"ash in said County
and State.

That eortificate No. 1818 jssued June 22, 1928; showing proof
of 7wk done end proof of benefiéial use of water under said applice-
tion, is now on file in the office of saild State Enginesr.

That on the 1st dey of July, 1920, said application lapsed apd
Tas relnsuaued on August 16, 1926, with the priority brought doin
to August 16, 1926

6. Toat on the 23rd day of. September, 1918 Tra B. Can ion and
Fred Case, Tilsd in the orfice of the State Englne er of Uteh, tnelr
épplieabion +to appropriate 1-1/8 second rest of water from Bloocd
Draw in Duchesne County, State of Utah, ﬁhich.naturally drains invo
the SandAﬁash in éaia Cournty and State.

Taat certificate MNo. 1376, issued Novembar 19, 1928, siioving
proof of gork done and proof of heneficial use of the watar updar zaid
is npowv on file 1in the office of the said State Ergln'er.

e mnat on the 1lth daj of Noveuaber, 1926, Oscar Melson
filéd nis =application in the office of tae State Enginesr of Utax,

n sz2id

e

to uppropriate 6/10 second tast of waser from Sandé Tasih
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That nentificete Mo, 1854 ismed Tune 22, 1928,. showing proof
of Wofk cn2 and preol of Bernsficial usz of the water under sald 2p-
plicatidn, is now oa file in the office of the said State Engineer.

8o That eacn and all of thé parties to this action ars now
the owmers and holders of ths Te spective 30Dllcd ions and certificates
of appropriation as above s2t forti. |

e That Sand Wash is a natural strean extending from its
- junction with Dry Gulzh nesr Roosevelt, in Duchesne County, State of
Utahl, in a mesﬁerly ard northwesterly direction up over the Altonsh
Bench, a distance of apprlximately 28 milss, and the fiow of water in

said Sand Wash‘varies accordir g to the season of the year, from-prac-

|--J

ticelly nothing in Hevember of dry years, to 35 or 4Q secaond feet in

the spring, during the melting of snow;ithqmain chanhel_being fed by
run-ins during the melting of the snow from side draws, none of which

have any regular

K=Y

lcw fed by springs, exceny what i3 known and referred
to as the Blool Draw.

10. That in the year 1605 there was no water in the Blood DPraw
except from meltling snows in the early spring. That by reason ofA
the irrigation of the lends on the Altoxnah Bench and the caml builk
‘by the government for the use of the Indizns on the fdrmar Uintah
Indiaﬁ Reservation, from Morth of Altonzh to South of Mt. Hamons, in
buchesne Oounty; Utah, watsrs percolate through the 5011 and appear at
fhe surface in waat is known as the Blood Drav. That across the
Altonah Beneci, are tao or three canals,the Drj Guleh Irr1 tion Co.
hating constructed one, end the U. S. Ingien Department, for the use
and penefit of the Indians on the foraer reservation, having construct-
ed one, which is knowmn us thevIndian canal. fhat the Indiaﬂ.Canél
rens in a southerly direction down the Altonah Bench at or near tha
head of the Blood Draw.

il. That prior ta the construction of said cenels and the irri-

gation of the lands or tae Altonah Bench, Blood Draw was dry exceph
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during the mslting of snows That about 1907 wet spots and seap

Preg
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began *to aZppesr n s Tlood Doaw Sfrav e Tmdiancenzel ol tha fzmle
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gation of the farms z2nd adjoiﬁing lands lying west and north of the
Blood Draw. This wet or seep area, in bvoth the north and south paris
of the Blood Draw, graduslly inereased uniil in 1913 enoush water
. percolated ln*o the bouu;m of the Draw to flow, when at its maximun,
about 100 yards down the Draw aboutb a fourfh of a mile or a litile
more, up the Draw from its jumction with fthe mainvahannel of the Sand
“ash. About‘lglg tihe sespage had increasei suffficiantly té flow, if
dndisturbed, when at its maximum, dowmx to the main channel.

12. About 1914 the defendants, Ira B. Cannon and Fred Case,
With the permission and consent of the arner of the Blood farm, non-‘
structed a diteh from the forks of the Blood Draw at the boltom of the
Harimen and Pearson farms, over the hill—side.odic lands of said
defeﬁdants Cannon end Case, thareby intercepting the seepage Or pTCo~
lating waters from the aforsszid farm in the head of the Blood Draw,
and applying the sams o bsneficial use, waich use has been constant
since that time, for the irrigation of their lands.

13. That the inkerceptiocn of this sespage or percolating water

R

was with the approval and conssnt ol the oM 3TS of the lends on which

)
the Blood Draw is si‘tuated. That the intercepiion and use of this
p@rcolatlwc watar was mth the approwal and consent of Chester Hartman

and Ausist Pearson, who otmed the Tarms directly west and north of the

es

Blool Draw WHere s2id percolating waters come to the suwTace. The flow
thus appropriated varied according to the smount of seep or percolation
in the head of the Draw from as low as 1/4 second foot to 1-1/2 second

fest. Of recent years, the £low in Blood Draw has increased 0 perhaps
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e second feet, all of which, excep? that divarted by Cannon and
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comingled with the waters of Sand ash at a
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floed inta and 1
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point above the polm of divarsior of all of the parties o this action

except the defendants Cannon end Case.




from Blool Draw

to Decenbsr 31,
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THEREFCRE, fron ths foregoins Findings of %, thae Court®
now males tiw Follosiog -
CONCIISIONIS 0F LAY
L. That the wate claimzd by ths defendants Cannon and
Case, to-vit®: 1-1/8 second feet, at *he time they appropriated the
saze, about 1914, was and et oll times simze has been and nov is, per-
colating water, 4 that Canren and Case, wao now own mxt of %he land
upon winich said waters arlse, are ths ownsrs of said watsr and ther
are srhitlad to a Decres quisiing thair $t4tle 2gainst the plaintiff
; and all of the othar defenlzits horein, to 1-1/8 second Test of water

of diversion from Jenusry 1,

2. Thot the pluintiff, Sand Fash Irrigation Compeny is en-
titled %o seven secomd fest of waver fron Sand Wash at their pressnk
points cf dirersicn, from Mareh 15th to Decembar lst of each year,

- e " 1Y Al Apmt o alatwr = o nt the ichts of the
agalnst all of wag dafendents above named, efcep he rights ol the

annon and Zass W

ES
Lis

1-1/8 second feet from 3lood Draw.

the defenda:h, Dry Gulalh Irrigation Co.; i3 entitled

£

from the Sand Tast tn  Cotober

from April 1=zt

31lst, of each yeeT, at i%3 presant point of diversion, and to have 1its
title thorato quissed aguim b all of ths porities ta this action, sijecs

only to the prioriiy O

, sand .
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4, Thzst

arnon and Cese, and the

garties,
Oscar Ielson, is aa=-

en 15th to

sive 78/100

ant peint of




6. That subiect to the righis oi the foregoinz rarties,

4
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whose priovities are establisind, the defendant, George Potis, is en~-
ti%lad %o tha uce & 5/10 second feel of water from Sand Wash.
7 Ty at the varties hereto and each of tham are entl tled

t0 heve the rizhts to the use of walsrs as above set Tath, quieted end

corirmed as abave set farth, amd eadi and all of the respective parties
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are hersby enjoinsd from 1

of ench-and all of ths othsr parties as hereinzhove set farth, each

partv to this action to pay his or its o7n GOSiS.
I 3 T

Dated this 20th day o Junz, A. D. 1936.

BY THE CCURT,

Received a copy of the foregoing Findings of Fact @and
Conclusions of Law this 3rd day of September, A, D. 196,
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